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interest and to contradict his testimony that such deed was never 
delivered. 

[Ed. Note. — For other cases, see Evidence, Cent. Dig. § 733; Dec. 
Dig. § 310.*] 

3. Witnesses (§ 393*) — Impeachment — Contradictory Statements — 
Former Testimony. — Where plaintiff, in partition, testified that a cer- 
tain deed executed by him, and purporting to convey the premises, had 
never been delivered, his deposition in a former action, testifying dif- 
ferently as to such delivery was admissible for the purpose of dis- 
crediting him as a witness. 

[Ed. Note. — For other cases, see Witnesses, Cent. Dig. § 1255; Dec. 
Dig. § 393.*J 

4. Estoppel (§ 70*)— Conduct of Party— Sale of Land.— Plaintiff, 
in an action for partition, was estopped to assert title to the premises, 
where he was present, aiding the apparent owner in making the sale 
under which defendants claimed title, and saw one-half or more of 
the purchase money paid without objection, and without asserting 
title to, or claiming an interest in, the land, and where the purchasers 
thereof did not know of plaintiff's claim and did not have convenient 
means of acquiring such knowledge. 

[Ed. Note. — For other cases, see Estoppel, Cent. Dig. § 183; Dec. 
Dig. § 70.*] 



SOUTHERN EXPRESS CO. v. JACOBS. 
Dec. 3, 1908. 
[63 S. E. 17.] 

1. Courts (§ 114*) — Proceedings in Vacation — Remand to Rules. — ■ 

Under Code 1904, § 3293, providing that the court shall have control 
over all proceedings in the office during the preceding vacation, ana 
may set aside any of the proceedings, or correct any mistake therein, 
and make such order concerning the same as may be just, where the 
clerk failed to enter in the rule book process executed, declaration 
filed, etc., the court could overrule defendant's motion to remand to 
rules on the ground that there was no entry by the clerk showing 
any proceedings at rules, and direct the proper entries to be made. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. § 368; Dec. 
Dig. § 114.*] 

2. Judgment (§ 131*)— Office Judgment— Entry of Rules.— Where 
plaintiff had done all that was required to entitle him to his office 
judgment, he could not be prejudiced by the failure of the clerk to 
enter the rules properly as required by statute. 

[Ed. Note. — For other cases, see Judgment, Dec. Dig. § 131.*] 

♦For other cases see same topic and section NUMBER in Dec. & 
Am. Digs. 1907 to date, & Reporter Indexes. 
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3. Removal of Causes (§ 81*) — Proceedings to Procure — Time for 
Taking Proceedings.— Since Code 1904, § 3260, requires all pleas in 
abatement to be filed before there is a conditional judgment at rules, 
and since a petition for removal of a cause to a federal court must be 
filed on or before the rule day on which a plea in abatement must be 
filed, the right to apply for removal is lost where the petition is not 
filed within the prescribed time. 

[Ed. Note. — For other cases, see Removal of Causes, Cent. Dig. 
§ 138; Dec. Dig. § 81.*] 

4. Carriers (§ 228*) — Shipments of Live Stock — Action for Dam- 
ages — Evidence. — In an action against a railroad for injuries to horses 
in transportation, testimony of a witness, who had seen the horses 
immediately before shipment and six weeks afterwards, as to the 
condition of the horses, and their value at the latter date, was ad- 
missible; the length of time, while affecting the weight of the testi- 
mony, not affecting its admissibility. 

[Ed. Note. — For other cases, see Carriers, Cent. Dig. § 959; Dec. 
Dig. § 228.*] 

5. Evidence (§ 474*) — Opinions — Qualifications of Witness — Ship- 
ments of Live Stock — Injuries. — In an action against a railroad for 
injuries to horses in transportation, a witness shown to have had large 
experience with horses, knowing their habits and requirements, and 
who knew the horses shipped, and their temperament and char- 
acteristics, and the kind of stalls in which they had been put, and the 
effect on them of confinement, was properly permitted to state what 
in his judgment would be the effect of shipping horses a long distance 
in such stalls. 

[Ed. Note. — For other cases, see Evidence, Cent. Dig. §§ 8196, 2206; 
Dec. Dig. § 474.*] 

6. Trial (§ 62*) — Reception of Evidence — Rebuttal — Scope— Ship- 
ments of Live Stock — Injuries. — Where, in an action against a railroad 
for injuries in transportation to horses which plaintiff shipped to be 
trained and sold at high prices, defendant brought out the price plain- 
tiff paid for the horses, for the purpose of impressing on the jury that 
the value of the horses was to be regulated by the price paid for them, 
evidence of the expense of developing a horse for the market was 
competent to show that, in addition to the price of the horses, plain- 
tiff also incurred heavy expense in development in order to obtain the 
price he expected to receive in the market. 

[Ed. Note. — For other cases, see Trial, Cent. Dig. § 149; Dec. Dig. 
§ 62.*] 

7. Carriers (§ 135*) — Injuries to Goods in Transportation — Connect- 
ing Carriers — Damages. — The rule that, on injury to goods in trans- 



*For other cases see same topic and section NUMBER in Dec. & 
Am. Digs. 1907 to date, & Reporter Indexes. 
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portation, the value at the destination is the basis for determining 
the damages, the measure being the difference between the value of 
the goods at destination as injured and their value if delivered in 
good order, also applies where goods are taken for transportation to 
a point beyond the initial carrier's line. 

[Ed. Note. — For other cases, see Carriers, Cent. Dig. § 599; Dec. 
Dig. § 135.*] 

8. Carriers (§ 229*) — Carriage of Goods — Injuries in Transporta- 
tion — Connecting Carriers — Measure of Damages — Where a shipper 
agreed to pay a through charge for the delivery of horses at a point 
beyond the initial carrier's line, the measure of damages for injuries 
to the horses on the initial carrier's line was to be based on the value 
of the horses at the point of destination. 

[Ed. Note. — For other cases, see Carriers, Cent. Dig. §§ 963-964; 
Dec. Dig. § 229.*] 

9. Carriers (§ 132*) — Carriage of Goods — Injury in Transportation 
— Actions — Burden of Proof. — Under the statute (Code 1904, § 1294-1), 
declaring that, whenever any property is received by a common car- 
rier, loss or injury to it shall be prima facie evidence of negligence, 
the burden of showing that the injury did not occur on its own line is 
on the initial carrier. 

[Ed. Note. — For other cases, see Carriers, Cent. Dig. § 578; Dec. 
Dig. § 132.*] 

*For other cases see same topic and section NUMBER in Dec. & 
Am. Digs. 1907 to date, & Reporter Indexes. 



